








RECEIVED
Jan 9, 2020

VIRGINIA STATE BAR

VIRGINLA: CLERK'S OFFICE

BEFORE THE SECOND DISTRICT, SECTION Il SUBCOMMITTEE
OF THE VIRGINIA STATE BAR

IN THE MATTER OF |
DAVID BROOKS HUNDLEY VSB Docket Nos.  19-010-114365
19-010-115228

SUBCOMMITTEE DETERMINATION
CERTIFICATIO

On December 16, 2019, a meeting in this matter was held before a duly convened Second
District, Section II Subcommittee consisting of Steven F. Shames, Chair Presiding, Veronica E.
Meade, Member, and Everett C. Harris, Lay Member. Pursuant to Part 6, § IV, § 13-15.B.3 of
the Rules of the Supreme Coust of Virginia, the Second District Subcommittee of the Virginia
State Bar hereby serves upon David Brooks Hundley (“Respondent™) the following Certification:

1. ALLEGATIONS OF FACT

1. At all times relevant hereto, Respondent was: i) an attorney licensed to practice
law in the Commonwealth of Virginia; and ii) a partner and director at Hundley & Johnson, P.C.
with signatory authority on the firm’s trust account at Bank of America titled in the name of

James D Hundley PC (Account No. xxxx xxxx 4234) (“Trust Account”),

VSB Docket Number 19-010-114365
Com lainant: Doroth Curlin

2. In the spring of 2012, the complainant, Dorothy Curling (formerly Dorothy
Curling-Poyner) (“Ms. Curling™), hiréd Respondent’s firm to represent her in pursuing a medical
malpractice claim arising from a missed cancer diagnosis.

3. Respondent accepted and handled the representation of Ms. Curling,

4. Although it was a contingent fee arrangement, Respondent never presented Ms.
Curling with a written representaticn agreement.

5. In early 2013, Respondent informed Ms. Curling that he had consulted with
multiple experts who recommended pursuing a claim against Dr. Domingo C, Tan (*Dr. Tan™), a
Chesapeake radiologist who had treated Ms, Curling in 2011 and failed to identify the presence
of cancer that was later discovered in her shoulder and chest area. In an email to Ms. Curling









17.  The Final Judgment Order falsely states that the Court had awarded a default
judgment on June 4, 2014,

18.  Judge Lowe does not specifically recall conducting a hearing on December 3,
2014, and, based on the absence of any medical bills or evidence in the Court’s file and the
Court’s docket entry indicating the matter was continued generally on that date, does not believe
he granted a monetary award, but rather continued the matter.

19.  Judge Lowe does not believe he entered the Final Judgment Order for a number of
reasons, including: i) the unlikelihood that he would have granted such a large monetary award
without damages evidence; ii) the 12/17/14 entry date is not in his handwriting; iii) he was not in
the Court on December 17, 2014; and iv) the authenticity of his signature is questionable and
may have been cut and pasted.

20.  Additional evidence establishing the Final Judgment Order is not authentic
includes that: i) neither it nor the Respondent’s letter dated December 4, 2014 purportedly
sending it to Judge Lowe for entry are in the Court’s file; ii) the copy Respondent provided to
Ms. Curling is not file-stamped or a copy teste; and iii) Respondent never made any attempt to
enforce it and instead, beginning in June 20135, issued payments to Ms. Curling exceeding
$400,000 from the Trust Account and his own personal bank account under the guise they were
proceeds from payments received towards the judgment.

In addition, because Dr. Tan had never been served and the Final Judgment Order was
never filed with the Clerk of the Court, on July 1, 2015, the Clerk of the Court issued a Notice of
Dismissal-No Service In One Year to Respondent notifying him that Ms. Curling’s case would
be dismissed on the basis Dr. Tan had not been served within one year of the filing of the
Complaint (as required by §8.01-275.1 of the Code of Virginia and Rule 3:5(¢) of the Rules of
Court), unless Ms. Curling appeared on August 4, 2015 and showed that she had exercised due
diligence to obtain service on Dr. Tan. Respondent did not notify Ms. Curling of the issuance of
that notice nor respond to it or appear in the Court on August 4, 2015. Accordingly, on August
5, 2015, Ms. Curling’s case was dismissed with prejudice on the basis that Dr. Tan had not been
served within a year of the filing of the Complaint and Ms. Curling had not shown she had made
a good faith effort to have him served. Respondent stated in his answer to this bar complaint that
he did not oppose the dismissal because he did not receive the dismissal notice or know about the
dismissal until 2018. That statement is false. First, the Notice of Dismissal-No Service In One
Year issued on July 1, 2015 indicates that a copy was sent to Respondent. Second, Ms. Curling
discussed the dismissal with Respondent in August 2015 (and in the following months and years)
after she discovered it by going onto the Court’s information website and seeing it noted in her
case. Respondent falsely assured her that information was erroneous and that she had obtained a
judgment in December 2014,

21.  Based on what Respondent represented to her, Ms. Curling believed Respondent
had obtained a valid judgment on her behalf. 'When Respondent did not promptly disburse any
monies from the supposed judgment to her, she began questioning him about the delays and
when she would receive her share of the proceeds. Rather than admit his failure to obtain

* Respondent also told the bar’s investigator that default judgment was awarded following a hearing in June 2014,
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Trust Account, Respondent deposited his own personal funds into the Trust Account, including

as follows:
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$6,000.00 on October 19, 2016 in order to cover the payment he made to Ms. Curling
in the amount of $5,036.00 via Check # 7775 he issued on that same date; and

$35,000.00 on November 29, 2016 in order to cover the payment he made to Ms.
Curling in the amount of $35,000.00 via Check # 7777 he issued on October 31,
2016.

Falsification of Trust Account Records

In addition to the false notations on each of the checks he issued to Ms. Curling

indicating they represented proceeds received in Ms. Curling’s case, Respondent, in a further
effort to conceal the fraudulent disbursements he made to Ms. Curling, falsified Trust Account
and other records of his law firm, including as follows:

Falsely recorded on a Trust Account checkbook stub that Check # 7148 for $5,312.74
represented “Partial Settlement Proceeds” in Ms. Curling’s case;

Falsely recorded on a settlement statement for a different client of the law firm that
Check # 7185 for $11,666.66 had been issued to the United States Treasury;

Falsely recorded on a Trust Account checkbook stub that Check # 7307 for

$14,376.00 represented “Settlement Proceeds™ in Ms, Curling’s case;

Falsely recorded on a Trust Account checkbook stub that Check # 7359 for
$13,200.00 represented ““Settlement Proceeds” in Ms. Curling’s case;

Falsely recorded on a Trust Account checkbook stub that Check # 7775 for $5,036.00
represented “Settlement Proceeds” in Ms. Curling’s case;

Falsely recorded on a Trust Account checkbook stub that Check # 7777 for
$35,000.00 was made payable to “VA 521 Plan” on behalf of M.V. as “Partial

Proceeds in Lieu of Structure;”

Falsely recorded on a Trust Account client ledger card for M.V. that Check # 7777
for $35,000.00 was made payable to “VA 521 Plan”;

Falsely recorded on a Trust Account client ledger card for M.V. and other records that
the wire transfer to Ms. Curling on August 4, 2017 in the amount of $34,050.00 was
sentto M.V.;

Falsely recorded on a Trust Account client ledger card for M.V. that Check # 8153
for $1,800.00 was made payable to M.V. as and for “Partial Proceeds;”



Falsely recorded on a Trust Account checkbook stub that Check # 8153 for $1,800.00
was made payable to M, V. as and for “Settlement Proceeds™;

Falsely recorded on a Trust Account client ledger card and checkbook stub that
Check # 8177 for $1,800.00 was made payable to a different client of the law firm, as
and for “Settlement Proceeds™;

Falsely recorded on a Trust Account checkbook stub that Check # 8215 for $1,800.00
was made payable to an expert on behalf of a different client of the law firm;

Falsely recorded on a Trust Account checkbook stub that Check # 8250 for $1,800.00
was made payable to a different client of the law firm, as and for “Settlement
Proceeds™;

Falsely recorded on a Trust Account checkbook stub that Check # 8277 for $5,000.00
was made payable to a different client of the law firm, as and for “Settlement
Proceeds™;

Falsely recorded on a Trust Account checkbook stub that Check # 8285 for $5,500.00
was made payable to a different client of the law firm, as and for “Settlement
Proceeds™;

Falsely recorded on a Trust Account Deposit Record that the wire transfer to Ms,
Curling on January 31, 2018 in the amount of $10,500.00 was sent to a different
client of the law firm;

Falsely recorded on a Trust Account client ledger card and Deposit Record that the
wire transfer to Ms. Curling on February 28, 2018 in the amount of $10,500.00 was.
sent to a different client of the law firm;

Falsely recorded on a Trust Account checkbook stub that Check # 8401 for
$27,548.10 represented “Settlement Proceeds™ in Ms. Curling’s case;

Falsely recorded on a Trust Account checkbook stub that Check # 8410 for
$10,000.00 represented “Settlement Proceeds” in Ms. Curling’s case;

Falsely recorded on a Trust Account checkbook stub that Check # 8459 for
$12,586.51 was made payable to a different client of the law firm as and for
“Settlement Proceeds™;

Falsely recorded on a Trust Account client ledger card and checkbook stub that
‘Check # 8460 for $14,788.49 was made payable to a different client of the law firm;

Falsely recorded on a Trust Account client ledger card and Deposit Record that the
wire transfer to Ms. Curling on July 17, 2018 for $10,475.00 was sent to or on behalf
of a different client of the law firm;






and November 2014; iii) he presented medical records, medical bills and a medical summary
during the damages hearing held on December 3, 2014; iv) Judge Lowe announced an award to
Ms. Curling of $2,000,000.00 at the conclusion of that hearing; and v) he prepared and sent to
Judge Lowe the Final Judgment Order bearing an entry date of 12/17/14. Respondent further
claimed he had sent a copy of the Final Judgment Order to either the hospital or Dr. Tan, but
admitted he had never attempted to enforce it. When asked about the Agreement between
Liberty Mutual Group, Dr. Tan and Ms, Curling, Respondent refused to answer any questions
about it and invoked his 5™ Amendment privilege not to incriminate himself,

37.  Judge Brown took the matter under adviserment, but expressed his concerns that
Dr. Tan was never served and the Final Judgment Order was not in the Court’s file and
Respondent bad “inexplicably” never attempted to enforce it.

38. By letter opinion dated August 7, 2019, Judge Brown declared that he did not find
Respondent’s testimony credible and indicated that the “purported” Final Judgment Order would
be 2 nullity and void ab initio even if it had actually been entered due to the lack of service on
Dr. Tan. He announced his decision to deny the motion to set aside the dismissal on the basis
that Dr. Tan had never been served. Judge Brown further found that the conduct of Respondent
and Mr. Hundley in pursuing the default judgment and attempting to obtain entry of a monetary
award in the absence of any service on Dr. Tan warranted sanctions. An Order denying the
motion to set aside the dismissal was entered on 11/5/19.

Other Dishonest Conduct

39.  In November 2016, Ms. Curling told Respondent she had applied for a residential
mortgage refinancing and needed to provide her lender with verification of the source of the
$35,000 check she had deposited into her bank account on October 31, 2016 (Trust Account
Check # 7777 dated October 31, 2016 for $35,000.00), In response, Respondent prepared and
provided to Ms. Curling for delivery to her lender a letter dated November 28, 2016 falsely
stating that those monies represented proceeds from her lawsuit.

40.  In connection with the bar’s investigation of this complaint, Respondent made
several false statements to the bar, including that he: i) sent the April 2013 letters to Dr. Tan and
the hospital and that he was subsequently contacted by legal counsel who said he would be
responding to the lawsuit on behalf of Dr. Tan,; ii) obtained entry of a default judgment order in
June 2014; iii) sent Dr. Tan copies of the notices of the damages hearing; iv) sent the Final
Judgment Order to Judge Lowe for entry, received an endorsed copy back, and that it is a valid
order; v) did not know about the dismissal of the lawsuit until 2018; and vi) used only
approximately $10,000 of monies belonging to M.V. in issuing the fraudulent payments to Ms.

Curling.
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(3) No funds belonging to the lawyer or law firm shall be deposited or maintained therein except
as follows:

(i) funds reasonably sufficient to pay service or other charges or fees imposed by the financial
institution or to maintain a required minimum balance to avoid the imposition of service fees,
provided the funds deposited are no more than necessary to do so; or

(ii) funds in which two or more persons (one of whom may be the lawyer) claim an interest shall
be held in the trust account until the dispute is resolved and there is an accounting and severance
of their interests. Any portion finally determined to belong to the lawyer or law firm shall be
withdrawn promptly from the trust account.

(b) Specific Duties. A lawyer shall:

(3) maintain complete records of all funds, securities, and other properties of a client coming into
the possession of the lawyer and render appropriate accountings to the client regarding them;

(5) not disburse funds or use property of a client or third party without their consent or convert
funds or property of a client or third party, except as directed by a tribunal.

RULE 3.3 Candor Toward The Tribunal
(2) A lawyer shall not knowingly:
(1) make a false statement of fact or law to a tribunal;

(c) In an ex parte proceeding, a lawyer shall inform the tribunal of all material facts known to the
lawyer which will enable the tribunal to make an informed decision, whether or not the facts are

adverse.

RULE 4.1 Truthfulness In Statements To Others
In the course of representing a client a lawyer shall not knowingly:
(a) make a false statement of fact or law;

RULE 8.1 Bar Admission And Disciplinary Matters

An applicant for admission to the bar, or a lawyer already admitted to the bar, in connection with
a bar admission application, any certification required to be filed as a condition of maintaining or
renewing a license to practice law, or in connection with a disciplinary matter, shall not:

(a) knowingly make a false statement of material fact;

RULE 8.4 Misconduct
It is professional misconduct for a lawyer to:
(a) violate or attempt to violate the Rules of Professional Conduct, knowingly assist ot induce

another to do so, or do so through the acts of another;

(b) commit a criminal or deliberately wrongful act that reflects adversely on the lawyer’s
honesty, trustwerthiness or fitness to practice law;

(c) engage in conduct involving dishonesty, fraud, deceit or misrepresentation which reflects
adversely on the lawyer’s fitness to practice law;
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